
 

January 19, 2022 

VIA ELECTRONIC SUBMISSION 

The Honorable Douglas L. Parker  
Assistant Secretary of Labor  
Occupational Safety and Health  
U.S. Department of Labor  
200 Constitution Ave, NW 
Washington, DC 20210 

Attention: OSHA–2021–0007 

Re: COVID–19 Vaccination and Testing; Emergency Temporary Standard 

Dear Assistant Secretary Parker:  

On behalf of our members, Argentum appreciates this opportunity to provide comments on the 
COVID-19 Vaccination and Testing Emergency Temporary Standard (ETS).1 Argentum is a leading 
national association exclusively dedicated to supporting companies operating professionally 
managed, resident-centered senior living communities and the older adults and families they serve. 
Along with its state partners, Argentum’s membership represents approximately 75 percent of the 
professionally managed communities in the senior living industry. Nearly 2 million older adults live in 
tens of thousands of senior living communities across the United States. 

Argentum is supportive of efforts to promote vaccination and infection control to lower the risk of 
COVID-19 in workplaces. Argentum also appreciates the importance of policies that expand 
mitigation efforts and increase access to vaccinations and overall vaccination rates. Senior living 
facilities have successfully implemented policies to mitigate harm from COVID-19, and have 
implemented successful vaccination campaigns among both residents and staff. Since the start of 
the COVID-19 pandemic in the U.S., senior living communities have implemented enhanced 
protocols to prevent COVID-19 from entering the community, mitigate the spread of, and otherwise 
limit the harm from COVID-19. These steps led to a significant mitigation of harm - while 39 percent 
of skilled nursing facilities experienced no COVID-19-related deaths, about two-thirds of 
independent living (67 percent); assisted living (64 percent); and memory care (61 percent) 
properties have had no COVID-19-related deaths.2  

However, requiring senior living communities to implement a mandatory vaccination or testing policy 
would be incredibly burdensome for a community that already has a relatively high workforce 
vaccination rate.3 Communities around the country have successfully increased staff vaccination 
rates through a variety of approaches tailored to the specific needs of each community, and efforts 
to facilitate access to and administration of COVID-19 booster shots are currently underway. 
However, an across the board vaccination requirement would be untenable for many of our 
members, especially those in rural areas, who are experiencing historic workforce shortages. Such a 

 

1 86 Fed. Reg. 61402 (Nov. 5, 2021).  
2 A. C. Pearson et al., The Impact of COVID-19 on Seniors Housing, NORC at the University of Chicago (June 3, 

2021), p. 18, https://www.norc.org/PDFs/COVID-19Executive20Summary20FINAL.pdf.  
3 See National Investment Center for Seniors Housing & Care, Executive Survey Insights Wave 29: May 17 to June 

13, 2021 (June 24, 2021), https://blog.nic.org/executive-survey-insights-wave-29-.  (finding vaccination rates at 

long-term care facilities to be 9 out of 10 for residents, and 2 out of 3 for staff).  

https://www.norc.org/PDFs/COVID-19%20SH/20210601%20NIC%20Executive%20Summary%20FINAL.pdf
https://blog.nic.org/executive-survey-insights-wave-29-


 

requirement would only exacerbate these issues, and impede access to care and services for the 
senior population.  

Furthermore, the ETS’s testing and masking option is simply not feasible for many of our members. 
While the ETS does not specify that the employer must pay for testing, some state laws prohibit the 
employer from requiring an employee to pay for medical testing or procedures. There may also be 
contracts in place that prohibit the employer from requiring the employee to pay for this type of 
testing. Notably, the test itself must be proctored (e.g. at a remote testing site or at the place of 
employment) – an employee cannot simply take the test and attest to a negative result.  

Relatedly, the ETS requires the collection of proof of vaccination – not just an employee attestation 
that one has been vaccinated. This requires the collection of a substantial amount of documentation 
from employees, state and/or public health organizations. This documentation must then be 
examined for the appropriate information and retained. This would necessitate significant labor 
hours and implementation of costly systems. Meanwhile, the penalties for noncompliance can be 
severe. Any single violation may result in a penalty of $13,653 per day. Violations found to be 
repeated and willful may result in penalties of over $136,000.  

These concerns are particularly salient given the precarious financial situation of many senior living 
facilities across the country due to the COVID-19 pandemic. For nearly two years, senior living 
communities have been serving on the front lines of the COVID-19 pandemic, working tirelessly to 
keep safe and engaged the residents who call senior living home, as well as the employees who care 
for them. Despite caring for a highly vulnerable population, senior living communities have not 
received anywhere near the same level of federal and state relief as other types of providers. Senior 
living communities have suffered over $30 billion in losses due to PPE, testing, cleaning, staffing 
needs and heroes pay, as well as record-low occupancy rates. Yet to date, senior living caregivers 
have received only about $1 billion in relief from the Provider Relief Fund, which represents less 
than 1 percent of the overall fund. As a result, half of providers are operating at a loss and at risk of 
facility closures.  

As a result of the Supreme Court’s January 13, 2022 stay order, OSHA is currently prohibited from 
enforcing this ETS for the foreseeable future.4 Given the above, should the agency withdraw this 
ETS and promulgate a new, more narrowly tailored ETS, we urge the agency to exclude the senior 
living community from that ETS’s scope. These communities, many of which are experiencing severe 
workforce shortages, are in desperate need of relief. Mandatory compliance with any additional 
requirements would only exacerbate these ongoing issues. 

Thank you for your consideration of these comments. Please contact me with any questions or 
requests for additional information.  

Sincerely, 

 
 
 
 
James Balda 
President & CEO 
Argentum 

 

4 https://www.supremecourt.gov/opinions/21pdf/21a244_hgci.pdf.  

https://www.supremecourt.gov/opinions/21pdf/21a244_hgci.pdf

